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COMMERCIAL  SURROGACY:
A CONTESTED TERRAIN IN THE REALM
OF RIGHTS AND JUSTICE

Sarojini Nadimpally, Sneha Banerjee, and Deepa Venkatachalam
Sama Resource Group for Women and Health

ABSTRACT

Commercial surrogacy has emerged in recent years as a 
volatile site in the encounter among gender, technology, and 
society; one that is blurring the boundaries not just of the 
body, but also of feminist praxis. In India, a country that has 
become a favoured global destination for low-cost, high-tech 
reproductive tourism, the practice of commercial surrogacy 
is generating polarised representations: either as a win-
win situation or a race-to-the-bottom. Given the extreme 
vulnerabilities of a vast majority of poor Indian women due 
to exclusion and marginalisation in labour and job markets, 
patriarchal social and family structures, and low educational 
levels, the immediate financial gain through surrogacy assumes 
significant motivation. Though the fertility market is based on 
the principles of capitalist economy, its wider ramification both 
within the country and beyond is yet to unfold. Commercial 
surrogacy needs to be analysed along the lines of women’s 
reproductive health issues, and within the larger context of 
rights and justice.

This paper examines the phenomenon of surrogacy as an 
industry in India and provides an overview of its operations. 
An understanding of this industry will be strengthened through 
an analysis of the regulatory framework in India, and within 
the broader Asian context. The paper focuses on the way the 
ideology of family and patriarchal notions of kinship act as 
drivers for the surrogacy industry, as well as on the interface 

between new technologies and old social structures that 
construct families. It then moves toward an assessment of the 
role of women vis-à-vis the conception of surrogacy as a form 
of labour. As conclusion, this paper puts forward reflections 
on the recent regulatory move to ban commercial surrogacy 
in India and questions whether such a ban serves as a panacea 
as far as surrogacy is concerned, whereby women’s bodily 
integrity is at the core, beyond the narrow commercial versus 
altruistic binary.
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fruits, juice, nuts, and others. They are also asked to not exert 
themselves physically, with demands to minimise household 
work, avoid working outside their homes, or even going out 
during the last three months of the pregnancy. These demands 
regarding surrogates’ diet and mobility are often contrary to 
the surrogates’ needs or comforts, and may be adhered to, 
albeit reluctantly. Surrogacy arrangements currently regulate 
the lifestyle of the surrogate—her sexual and physical activity, 
mobility, and diet, for example—but not other important areas 
like the maximum number of surrogacies and the interval 
between surrogacies.

The surrogate relies entirely on the agent or the doctor for 
information regarding the surrogacy arrangement, including 
the payment process, drugs, and procedures. Her ability to 
negotiate is severely constrained. She signs a contract that is 
drawn up by the intended parents invariably in English, which 
is often not explained to her adequately. She is not provided 
with any legal counsel, or any counselling for her emotional 
and psychological needs. The health risks to mother and child 
from the drugs and ART procedures are both under-researched, 
and in the case of surrogacy, under-communicated. It is worth 
asking what the nature of “informed consent” is in such a 
situation. Post-delivery, the surrogate must relinquish the 
child but has no control over the terms of relinquishment; for 
instance, she usually cannot breastfeed the child. 

There is inadequate post-delivery follow up and care. The 
amount and pattern of payment is variable. The commission 
of the surrogacy agent may be deducted from the fees of the 
surrogate and this is not always clarified in advance. Thus, the 
role of the surrogate, her fees, and her contribution are absent 
in the scope and discussion of the surrogacy arrangement. 
Surrogate mothers are recruited and socialised to be part of 
such arrangements, structured in a manner that allows them 
little or no control. 

Feminists argue that the surrogacy industry promotes 
exploitation as it is based on a neoliberal market model. 
Emphasising that cross-border trade is fundamentally based 
on economic disparity, Deborah Spar talks about the skewed 
choices that lead women who populate the lower ranks of 
the labour market to opt for surrogacy, and yet the bulk of 
the profits go mostly to brokers.7 Spar argues that concerns 
regarding global inequality have also been voiced in some 
cases like the garment industry and environmental arbitrage. 
However, those cases have led to regulation. According to 

Spar, state authority should be wielded to negate the possible 
ill-effects of surrogacy; prohibition, instead, would result in 
driving the practice to another region or even underground. 
As commercial surrogacy has flourished in India, so have the 
various ethical, social, and legal dilemmas arising out of it.  

The current global traffic in body parts, their renting and 
selling, is unprecedented and has generated new ways of 
commodifying the human body and commercialising human 
labour. This has resulted in new and complex ethical, legal, 
political, and socio-cultural challenges.8  With surrogacy, 
reproductive materials and organs have assumed an 
independent and individualised existence, becoming the 
property of the person selling them; yet, we also find that 
the physical and social attributes of the seller affect the price 
and saleability of these materials. Both objectification and 
personification are parallel processes at play here. Users 
may seek surrogates or donor gametes from a particular 
religious background, just as they may want male or able-
bodied embryos to be selected for implantation. Sama’s 
study Constructing Conceptions: The Mapping of Assisted 
Reproductive technologies in India (2010) confirms that India’s 
fertility industry is mediated by class, caste, religion, gender, 
and other identities, and operates in an environment that 
leaves much to be desired in terms of access, equity, and 
justice.

In a new industry that is generating new conflicts, the 
regulatory framework is engaged in a process of defining and 
codifying what ethical conduct should look like in this industry. 
In this broader context, this paper probes into ideas that are 
gaining prominence and analyses the trajectories they traverse.

Regulating Surrogacy: Indian, Asian, and 
Global Contexts 

Within the larger milieu of ART, surrogacy was sought to be 
regulated in India since the early 2000s. The Indian Council 
of Medical Research under the Ministry of Health and Family 
Welfare formulated the National Guidelines for Accreditation, 
Supervision, and Regulation of ART Clinics in India in 2005. 
These Guidelines, however, were not legally binding and 
meant to act literally as a guide for the clinics, which were 
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operability that has marked its presence in their bodies through 
their identification as mothers). Often, women who start 
off doing egg donation later become surrogates, and maybe 
even surrogacy agents themselves. Clearly, this is a class that 
already has a medicalised and a highly gendered relationship 
with the state, and is characterised in public discourse as 
having “excessive passion and limited reason.” 

Surrogacy also flags important questions about reproductive 
autonomy and justice. If women’s right to make reproductive 
choices with regard to contraception, abortion, and pregnancy 
is recognised, should we not also understand surrogacy 
as another choice for women to make? The idea of choice, 
however, is questioned by some feminists30 given that women’s 
control over their bodies is determined by social relations and 
power hierarchies. This is evident in the context of surrogacy 
arrangements, where denial of reproductive rights and 
autonomy are governed by private contracts, for instance, 
denial of surrogates’ rights to abort, breastfeed, relinquish the 
child or children), among others.

A reproductive justice approach to surrogacy would therefore 
be one that looks to create structural changes, challenges the 
inherent power inequalities, and also accounts for reproductive 
oppression.  However, the reproductive justice approach is 
not without its limitations. Alsion Bailey recognises that a 
surrogate’s life circumstances—housing needs, debt, illness, 
and disease—may make the health risks associated with 
contract pregnancy worth taking.32 

The decision to become surrogates is frequently founded in 
women’s social conditioning to gendered roles of ensuring 
families’ well-being.33 Evidence also points to the industry’s 
control and construction of information that women need 
to make an informed decision with regard to surrogacy.34 
Women are not provided clear and comprehensive information 
about the procedures that they will be undergoing and the 
implications and risks to their health and lives. For example, 
surrogate mothers would not be informed and would not know 
when they would undergo procedures for foetal reduction or 
would not have a choice about giving birth through caesarean 
procedure.35 While commissioning parents have the right to 
demand abortion (if they wish to discontinue the arrangements, 
or in view of the detection of congenital abnormalities), 
the surrogate does not have the right to keep the child if 
she so wishes. Surrogate women thus have little or no say 
in decisions, including decisions about their own bodies. 

Concerns surrounding surrogacy do not result only from a 
view of motherhood as sacrosanct and pure. Rather, a feminist 
engagement with surrogacy, as feminist Chayanika Shah puts 
it, is conflicted about “the disconcerting use of the language of 
‘rights’ and ‘choice’ by the promoters of these businesses on 
behalf of women going in for these technologies” on the one 
hand, and “the assertion of rights over the body as a resource” 
on the other hand.36 

Labour in Surrogacy, Surrogacy as 
Labour

The debate over the use of the body is at the heart of the 
development and use of new biotechnologies. Oocytes 
donation, commercial surrogacy, contributions for stem cell 
research, and clinical trial participation are some of the ways 
in which people undergo biological processes, very often 
stimulated, or make bodily contributions either in exchange for 
money or in kind or as a promise for future treatment.

When considering the question of surrogacy as labour, it 
is important to map out and understand key patriarchal 
constructions, the logic of capital and market, and how they 
converge at various points. The concept of labour has always 
been at the centre of feminist debates and theorisation. The 
classical concept of labour is that of a socially recognised, 
productive activity that operates on the principle of exchange 
in the present capitalist society. This understanding of labour, 
however, has to be located as a historical construction where 
the separation of home and family and its identification with a 
private sphere were created in opposition to labour outside the 
home and seen as the public sphere of all commercial activities 
and those establishing one as a citizen. This dichotomy 
was also seen to be the basis of sexual division of labour, 
accompanied by power organised both materially as well 
through accompanying ideology of “natural” gender roles and 
relations. 

Feminist scholarship has noted the construction of this 
distinction with the advent of western capitalism and explained 
that the creation of this so-called unproductive realm of 
activity associated traditionally with women itself is a creation 
of capitalist economy, which has been crucial in sustaining 
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